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INTRODUCTION

The SEC'’s brief reads less like an opposition tmaion to dismiss and more like a
motion for reconsideration. Though the SEC is nesge bold as to tell the Court that it was
wrong in granting Mr. Paxton’s original Motion toidiiss, the bulk of the SEC'’s brief is
devoted to disputing the Court’s prior legal ruingrhe SEC again asserts that omissions can be
misleading merely because they are material (atipnsihe Supreme Court has rejected for
decades), contests that an omission can be frautdoiidy if on the same topic as a statement
made (as this Court previously ruled, in accorchveivery federal circuit court to consider the
issue), disputes that scheme liability based omwrarssion requires a duty to disclose (despite
Fifth Circuit precedent on point), asks the Coartdverse its Section 17(b) ruling (but offers no
new facts or additional argument), and disagreas tbntrol over the account of another is
required to be a broker (despite this Court’s priding, which was based on the plain language
of the Securities Exchange Act). In allowing leawexmend, the Court invited the SEC to offer
new facts, not re-litigate settled legal issues—thatSEC’s Opposition attempts to do just that.

Turning to the duty to disclose point, the SEC'amary argument is again that Mr.
Paxton had a fiduciary duty to disclose. But tB#€Snakes no attempt to argue that Mr. Paxton
had de facto control or dominance over any othexgtors, as federal law requires. Nor does the
SEC offer an alternative test for when one is adidry under federal law. Instead, the SEC
argues, for the first time, that Mr. Paxton wagadiary as a matter of Texas state law.

It is nothing short of astounding that the SEC alleged that Mr. Paxton intentionally
violated a duty to disclose that even the Commissiiol not conjure up until this second round
of motion to dismiss briefing. This newfound argmnfails for two reasondrirst, the scope of
the fiduciary duty that gives rise to a duty toctbse for purposes of the federal securities laws i

a matter of federal law, not state laBee United States v. Whitm&®4 F. Supp. 2d 363, 370



(S.D.N.Y. 2012). To hold otherwise would defeag tmiformity that federal law is meant to
achieve, making the contours of a federal secsaridsv violation turn on the nuances of a
particular state’s common law of fiduciary dut$3ee Reves v. Ernst & Yourt94 U.S. 56, 71
(1990) (“We are unpersuaded that Congress intetttee&ecurities Acts to apply differently to
the same transactions depending on the accidemthatfh State’s law happens to apply.”).
Second, even if a state law fiduciary duty to discloseldosupport a federal securities law claim,
Texas state law similarly requires dependence amdirthnce, even in the informal fiduciary
relationship context. The SEC makes no argumexttitinas alleged either.

This case remains, as it has been from the owtBegations in search of a plausible
theory of liability. After a second complaint aadgecond round of briefing, the search has come
up dry. This case should be dismissed with pregudi

ARGUMENT

The SEC Is Unable to Defend its Fraud Allegations

A. The SEC Has Not Put Forward a Viable Theory of 8ghkiability

The SEC first argues that its fraud claims canustasned on a scheme liability theory
because scheme liability can be based on decejgtweluct.” Opp. at 3-6 (Dkt. #45). It is true
that courts have recognized that certain actionsh-s1$ wash trades, matched trades, or sham
transactions—are deceptive conduct that is covésedections 10(b) and 17(a)See, e.g.
Graham v. SEC222 F.3d 994, 1000-01 (D.C. Cir. 2000). But 8teC alleges nothing of the
sort here. The only supposed deception that the &Eeges is the failure to disclose a sales
commission offered to Mr. Paxton. And, as the o Court and Fifth Circuit have both held,
that omission is an actionable fraud under a schi@béity theory only if there was a duty to
disclose. See Chiarella v. United State$45 U.S. 222, 228 (1980Regents of the Univ. of Cal.

v. Credit Suisse First Bos. (USA), Ind82 F.3d 372, 384 (5th Cir. 2008ge also In re Enron
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Corp. Sec., Derivative & ERISA Litjgh86 F. Supp. 2d 732, 793 (S.D. Tex. 2008) (rajgct
scheme liability theory because the Fifth Circliinited the reach of 8 10(b) and Rule 10b-5 to
a material misrepresentation or omission whereetis®ea recognized duty to disclose”).

The SEC responds that those Supreme Court and Giftluit cases addressed scheme
liability under Section 10(b), not Section 17(&eeOpp. at 6. But the SEC itself argued in the
first round of motion to dismiss briefing, in acdowith black letter law, that the elements of
claims under Sections 10(b) and 17(a) are “esdbntiee same” except for the intent element.
SeeOriginal Opp. at 5 (Dkt. 25). This Court agreet deld thatooth Section 17(a) and Rule
10b-5 require a duty to disclose for purposes sé¢l@me liability omissions claim. Order at 7,
17 n.4 (Dkt. 39). The SEC offers no reason foalisut-face or any authority for the proposition
that a Section 17(a) scheme liability claim carsbstained in the absence of a duty to disclose.

B. The SEC Has Not Put Forward a Viable Theory of Er&iia Half-Truth

The SEC next argues that Mr. Paxton created a adiglg half-truth when he “made
statements recommending an investment in Servéxgyfailed to disclose his compensation.”
Opp. at 8. As an initial matter, it is hard to $®sev a “recommendation” could be true or false.
Springer v. Henry435 F.3d 268, 278 (3d Cir. 2006) (“Such ‘recomdsaions,” by definition,
cannot be false.”). Further, other than as to stme2! the Amended Complaint nowhere
alleges with particularity what statements Mr. Paxallegedly made as part of the supposed
recommendationsSeeKunzweiler v. Zero.Net, IncNo. 3:00-CV-2553-P, 2002 WL 1461732,
at *11 (N.D. Tex. July 3, 2002) (“[T]he Court mudetermine whether the alleged material

omissions could have rendered adgntified affirmative statement or statements made by the

! The only statement made to any investor thatlleged with any particularity in the

Amended Complaint is the statement to Investor & thervergy was a “great investment
opportunity.” SeeAmended Compl.  96. But as discussed below artflia Court previously
ruled, this statement is inactionable puffeBee infraSection I.C.

-3-



defendants misleading under any set of facts.n#flanas not identified any statement made by
any of the defendants that would be rendered naeteading if the above-statements were
disclosed. Therefore, these alleged omissions@reroperly pled because there was no duty to
disclose the information.” (emphasis in original)).

More importantly, there is no allegation in the Arded Complaint that Mr. Paxton made
any statement to any investor regarding his congiems as this Court previously ruled is
required to make the omission of the alleged comiomsarrangement misleadin&eeOrder at
16. Instead, the SEC disputes the notion thah#fietruth theory requires the omission to be on
the same topic as a statement ma8@eeOpp. at 9-12. According to the SEC, requirings thi
alignment of topics renders the half-truth theonudity because it “promotes an impossible rule
under which he could only be liable for failingd@close his compensation if he first disclosed
his compensation.”ld. at 10. This argument is nonsense. As its narggesis, the half-truth
theory might apply if Mr. Paxton partially disclasbut materially understated his compensation.
For example, a statement that Mr. Mapp had offdedPaxton a consulting fee of 2.5% in cash,
while failing to disclose that Mr. Mapp had alsdeoéd an additional 2.5% in stock would, if
material, be a misleading half-truth. A stateméwat a 2.5% cash consulting fee was offered
would be literally true, but only half the story.

But here, Mr. Paxton made no statement at all atuwaether compensation was offered
to him. Thus, he had no legal duty to disclose emymission allegedly offeredSee Matrixx
Initiatives, Inc. v. Siracusan®63 U.S. 27, 45 (2011) (“Even with respect toinfation that a
reasonable investor might consider material, comggacan control what they have to disclose
under these provisions by controlling what they sathe market.”). This Court’s holding that

the omission must be on the same topic as somenstat made comports with the holdings of



every circuit court of appeals to consider theassBeeMeyer v. Jinkosolar Holdings Co., Lid.
761 F.3d 245, 250 (2d Cir. 2014indWhat Investor Grp. v. FindWhat.coi®58 F.3d 1282,
1305 (11th Cir. 2011)n re K-Tel Int’l, Inc. Sec. Litig.300 F.3d 881, 898 (8th Cir. 2002).

C. The SEC Has No Viable Misstatement Theory

The SEC also takes issue with the Court’s prionguthat the statements Mr. Paxton
allegedly made about Servergy—that it was a “goeapany” or an “interesting opportunity,”
Amended Compl. § 90—were inactionable puffeBeeOpp. at 12-14. As Mr. Paxton noted in
his Motion to Dismiss, the Amended Complaint fadsprovide any detail concerning the when,
where, or to whom these statements were allegedlyemsave for the statement to Investor 2.
SeeMotion to Dismiss Amended Complaint (“MTD”) at 1Dkt. 44). The SEC makes no effort
to defend these allegations as satisfying the R particularity requirements. As for the
alleged statement to Investor 2 that Servergy wageat investment opportunity,” there is no
reason to revisit this Court’s prior ruling thathua statement is inactionable puffei§eeOrder
at 8-9. While the SEC cites a bevy of cases hgldivat specific factual assertions were not
puffery, seeOpp. at 13, the SEC cites no case holding thatlleged statement to Investor 2
that Servergy was a “great investment opportungyédnything other than puffergee Carlucci
v. Han 886 F. Supp. 2d 497, 524 (E.D. Va. 2012) (callkognething a “great investment” is
“non-actionable” puffery that is “immaterial as aatter of law”). Indeed, it is difficult to
imagine how a court would even judge whether sustatement, at the time it was made, was
false, much less materially sdee City of Monroe Emps. Ret. Sys. v. Bridgestamp.,G399
F.3d 651, 671 (6th Cir. 2005) (“These statemerd#) bn their own terms and in context, lacked
a standard against which a reasonable investod cexpect them to be pegged.”). Such a

statement is the classic example of a statemerithef vague and optimistic type that . . .



contain[s] no concrete factual or material misreprgeation.” Order at 8-9 (quotir§puthland
Sec. Corp. v. INSpire Ins. Sols., I865 F.3d 353, 372 (5th Cir. 2004)).

D. The SEC Has Not Put Forward a Viable Fiduciary DutyDisclose Theory

1. Investment Group

Finally, the SEC revisits the fiduciary duty thealmat this Court previously rejected. As
this Court previously observed, the original comldid “not allege that Paxton had any sort of
control or dominance over his investment club mambeOrder at 12. In its most recent brief,
the SEC puts forward no argument to counter thar gieinciple of federal law that, “[a]t the
heart of the fiduciary relationship lies relian@nd de facto control and dominance,” and a
“similar relationship of trust and confidence comsently must share these qualitiedJnited
States v. Chestma®47 F.2d 551, 568-69 (2d Cir. 1991) (en bande(imal quotation marks
omitted); see also SEC v. KornmaB91 F. Supp. 2d 477, 487 (N.D. Tex. 2005) (s&m&or
does the SEC argue that the Amended Complaint atgfiss that standardSeeOpp. at 15-19.

Instead, the SEC invokes the Texas state commondifimition of fiduciary duty,
arguing that it should apply heréd. But state law does not govern whether therefiduziary
duty to disclose under the federal securities lav&e Whitmgn904 F. Supp. 2d at 370
(“[W]here, as here, the issue is a duty to disgldsgeral law must be paramount or the goal of
the 1934 Act to assure transparency in the manketdd be severely compromised depending

on the vagaries of individual states’ laws and gedi.”)’; see alsdReves494 U.S. at 71 (“We

2 Even inSEC v. Kirch 263 F. Supp. 2d 1144 (N.D. Ill. 2003), the “exgwepolicy”
concerned the handling of propertye( confidential information) entrusted to the defenid
Seeidat 1147. There is no allegation here that anpgnty was entrusted to Mr. Paxton.

3 TheWhitmanrule was subsequently adopted by the Second CirEteginsky v. Xcelera
Inc., 741 F.3d 365, 371 (2d Cir. 2014) (“Second, wedtibht the fiduciary-like duty . . . under
section 10(b) . . . springs from federal law, almattlooking to idiosyncratic differences in state
law would thwart the goal of promoting national fonmity in securities markets.” (citing
Whitman 904 F. Supp. 2d at 369)).



are unpersuaded that Congress intended the Sesu#itits to apply differently to the same
transactions depending on the accident of whicteSté&aw happens to apply.”).

Nor would the application of Texas state law resthwee SEC’s case. “It is well settled
that not every relationship involving a high degoéé¢rust and confidence rises to the stature of a
fiduciary relationship.” Meyer v. Catheyl67 S.W.3d 327, 330 (Tex. 2005) (internal quotati
marks omitted). As under federal law, a fiducianysimilar confidential relationship under
Texas common law exists only “to the extent thatghrties do not deal with each other equally,
either because of dominance on one side or weakdepgndence, or justifiable trust on the
other.” Pope v. Darcey667 S.W.2d 270, 275 (Tex. Ct. App. 1984). Ireotiords, “[fliduciary
relationships juxtapose trust and dependence orsioleewith dominance and influence on the
other.” Shearer v. Shearer _ S\W.3d __, 2016 WL 3050094, at *3 (Tex. CtpAMay 27,
2016) (citingTex. Bank & Trust Co. v. Moaré95 S.W.2d 502, 508 (Tex. 1980)Yellogix, Inc.
v. Accenture, LLP788 F. Supp. 2d 523, 545 (S.D. Tex. 2011) (“Aufichry relationship may
arise either as a result of dominance on the gashe, or weakness and dependence on the part
of the other.”)! Such a relationship does not arise from “mergestive trust alone, Thigpen v.
Locke 363 S.W.2d 247, 253 (Tex. 1962), but rather “meguproof’ that one party “is in fact
accustomed to be[ing] guided by the judgment oricadwf the other,”Gregan v. Kelly 355
S.W.3d 223, 228 (Tex. Ct. App. 2011) (quotifigigpen 363 S.W.2d at 253). In short, Texas
courts “do not create such a relationship lighthSthlumberger Tech. Corp. v. Swans8&9

S.W.2d 171, 177 (Tex. 1997). In the only casedciig the SEC concerning a fiduciary duty to

4 The SEC contends that dominance is not requinelgérniTexas law. Opp at 16. But the

only cases cited in support of this assertion medhn agreement among the joint adventurers to
share financial gains and lossesSee Consol. Gas & Equip. Co. of Am. v. Thompd5
S.w.2d 333, 337 (Tex. 1966%eealso Horton v. Robinson776 S.W.2d 260 (Tex. Ct. App.
1989) (fiduciary duty where parties jointly formedrporation to share profitspolland v.
Lesesng350 S.W.2d 859, 861-62 (Tex. Ct. App. 1961) (Eduy duty where one party “relies
upon another” to jointly purchase land). Thereaasallegation of joint securities purchases or
shared financial gains or losses here.



disclose with regard to an investment, the Texgg&ue Court held that there was “no evidence
of any prior dealings between [the defendant] dadlhvestors that would justify an expectation
that [the defendant] reveal or require disclosurmaterial information regarding the investment
product.” Ins. Co. of N. Am. v. Morri981 S.W.2d 667, 674-75 (Tex. 1998).

Likewise, the SEC makes no argument that it hageatl dependence on or dominance
by Mr. Paxton with regard to the investment groiNor does the SEC allege that any investment
group member was accustomed to being guided byPkiton’s judgment or advice with regard
to investments, as the Texas courts have saiceauiire[d] proof” to make out a relationship of
trust or confidence.Gregan 355 S.W.3d at 228. Indeed, the Amended ComptsEgs not a
word about Mr. Paxton providing investment advioeany investment group member. The
Amended Complaint nowhere alleges that Mr. Paxamommended a prior investment, much
less that the investment group was guided by sust@ammendation.SeeAmended Compl.
79 Instead, the Amended Complaint makes the mucle moxdest allegation that Mr. Paxton
“brought” some investment opportunities to the grewattention “for their consideration.See
id. 1 77, 79. The SEC has not alleged any histothiefnvestment group being guided by Mr.
Paxton’s judgment or adviceGregan 355 S.W.3d at 228 (“A person is justified in plag
confidence in the belief that another party will schis or her best interesnly where he or she
is accustomed to being guided by the judgment wicadf the other party.” (emphasis added,;

internal quotation marks omitted)).That group members subjectively trusted Mr. Padnd,

> Any advice provided by Mr. Paxton concerning 8evergy investment cannot give rise

to a fiduciary duty because the relationship o$trand confidence must have existed “prior to,
and apart from, the agreement made the basis alih& Cathey 167 S.W.3d at 331, or, in this
case, prior to the express policy alleged in paxalgr77 of the Amended Complaint.

6 The SEC alleges that, post-investment, the memberintroduced an investment to the
group “typically monitors the deal going forwarddarepresents the interests of the members
who have invested.” Amended Compl. { 77. ButAlneended Complaint does not allege a
single instance in which Mr. Paxton ever playedhsacole with regard to another investment.

-8-



pursuant to the alleged group policy, did not ekplat he would earn a commission does not
give rise to a fiduciary duty, as “[r]eliance ono#lmer party to perform its obligations under an
agreement is not sufficient to establish a confidénelationship.” Wellogix 788 F. Supp. 2d at
546. Finally, the SEC notes that Mr. Paxton inocoaped some entities for Investor 1 years
earlier, Opp. at 18, but Texas law is clear thdveyer’s fiduciary “duty to inform does not
extend to matters beyond the scope of the reprasamt’ Joe v. Two Thirty Nine Joint Venture

145 S.W.3d 150, 160 (Tex. 2004). Thus, even ifabdaw applies, the SEC’s allegations fail.

2. S3 Group
The SEC also argues that Mr. Paxton owed a fidydaty to the S3 Group, thus giving

rise to a duty to disclose his alleged commissi@pp. at 19-20. But as Mr. Paxton has argued,
the Amended Complaint nowhere alleges that the dssiom was material to any member of the
S3 Group.SeeMTD at 23. The SEC offers no response to this@eut. For this reason alone,
any fraud claim based on supposed omissions t83h8roup must be dismissed.

What is more, the SEC still offers no basis to fandluty to disclose to the S3 Group.

While the SEC contends that Mr. Paxton was progidegal services to the S3 Group in July

And, more importantly, post-investment activities arelevant here, as any fraudulent omission
must be with regard to the purchase or sale otargg. SeeArst v. Stifel, Nicolaus & Co., Inc.
86 F.3d 973, 977 (10th Cir. 1996) (holding that‘altegedly deceptive practice [that] occurred
after the sale” could not “have had an impact daiff@iff's] decision to sell his shares” and thus
“was not ‘in connection with’ the purchase or safea security [under] 8 10(b)”")fown North
Bank, N.A. v. Shay Fin. Servs., Indo. 3:11-CV-3125-L, 2014 WL 4851558, at *25 (N.Dex.
Sept. 30, 2014) (dismissing securities fraud cldmmsed on post-sale misstatements or
omissions). As this Court previously observedh§tComplaint alleges prior dealings regarding
monitoring various investmeng®ing forwardbut fails to explain what these prior dealingsaver
or whether there were any fiduciary-like dutiesanelng investmentecommendations Order

at 13 (emphasis in original). The same is truthefAmended Complaint.

! In a footnote, the SEC cites the decisioSHC v. HelmsNo. A-13-CV-01036, 2015 WL
6438872 (W.D. Tex. Oct. 20, 2015), for the propositthat a broker has a fiduciary duty to
disclose compensation to every investor solicite@pp. at 15 n.6. Thddelms case is
distinguishable on the ground that the broker digtsapoke, albeit incompletely, on the issue of
compensationSeed. And in any event, even assuming Mr. Paxton wlaoker, which he was
not (see infraSection Ill), the courts of appeals have longatejd the notion that a broker has a
fiduciary duty to disclose compensatioBeeOrder at 15.

-9-



2011, it concedes that these legal services weoeidad “in connection with a separate
investment.” Opp. at 20. There is no allegatioat tMr. Paxton was serving as legal counsel to
the S3 Group with regard to the Servergy investimamd thus there is no allegation that he was
its fiduciary with regard to the Servergy investimeSeelog 145 S.W.3d at 159 (“Generally, a
lawyer’s fiduciary duties to a client, although rexbely important, extend only to dealings
within the scope of the underlying relationshiptbé parties.” (internal quotation marks and
alterations omitted)see alsdrder at 2 n.1.

. The SEC Has Abandoned its Section 17(b) Claim

The SEC concedes that it has alleged no additifazaé bearing on its Section 17(b)
claim. SeeOpp. at 3. Accordingly, this claim should be dssad.

Il. The SEC Has Put Forward Nothing New to Salvage itSection 15(a) Claim

With regard to the unregistered broker claim, tHeCS opposition merely rehashes
arguments that it made and the Court rejected guhie last round of motion to dismiss briefing.
The SEC still has not alleged facts demonstratiag tassets were entrusted to Paxton or that he
was authorized to transact for the account of sthedrder at 28, nor does the SEC argue
otherwise in its Opposition. Instead, the SEC iptrdn its view that “control’ or ‘authority
over the accounts of others’ . . . [is] a fact@mit not a statutorily required element, Opp. at 23,
notwithstanding the plain language of the statuig this Court’s prior ruling, Order at 28. The
SEC's claim that this Court’s decision on this ssdoes not comport with the law,” Opp. at 23,
is inaccurate and contrary both to the statutethedases cited in the Court’s OrdseeOrder
at 28. Indeed, as the SEC itself notes, a persgunisvacting as a broker is distinguishable from
one who acts as a dealer in part because a deglarchasingsecurities for his own account,
whereas a broker gurchasingsecurities for the accounts of others. Opp. at.Z4 Mr. Paxton

was doing nothing of the latter sort here.
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CONCLUSION

For the foregoing reasons, Mr. Paxton respectidiyuests that this Court dismiss with

prejudice the SEC’s Amended Complaint.

Dated: November 28, 2016
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